SUPREME COURT OF THE STATE .OF NEW YORK
COUNTY OF NEW YORK
X

LINDITA COLAJ, on behalf of herself
and all persons similarly situated,

Petitioner-Plaintiff,
and

GOMAA OSMAN, on behalf of himself and
all persons similarly situated,
Plaintiff-Intervenor,

-against-

MICHAEL P. HEIN, as Commissioner of the
New York State Office of Temporary and Disability
Assistance!,

and

STEVEN BANKS, as Commissioner of the
New York City Human Resources Administration,

Respondents-Defendants.
X

STIPULATION AND ORDER

OF SETTLEMENT

Index No.: 452243/2017

Hon. Paul A. Goetz

WHEREAS, on August 7, 2017, Petitioner-Plaintiff Lindita Colaj ﬁled her Verified

Petition (“Petition”) pursuant to § 3001 and Articles 9 and 78 of the Civil Practice Law and

Rules (“CPLR”), on behalf of a class of similarly situated persons, alleging that the policy and/or

~ practice by Respondents-Defendants New York State (“NYS”) Office of Temporary and

Disability Assistance (“OTDA”) and New York City Human Resources Administration (“HRA”)

(together, “Defendants”) of denying applications for Safety Net Assistance (“SNA”) on the basis

of the applicants’ immigration status is arbitrary and capricious, and violates the class’s rights

under the United States Constitution’s Equal Protection Clause, as made actionable under 42

U.S.C. § 1983; the New York Constitution’s Equal Protection Clause and provision guaranteeing

! Defendant Michael P. Hein, the current Commissioner of the New York State Office of Temporary and Dlsablhty

Assistance, is substituted for Defendant Samuel D. Roberts pursuant to CPLR 1019.



“aid, care, .and support of the needy”; and New York law; and

WHEREAS, in approximately mid-August 2017, pursuant to OTDA’s direction, HRA

i prbvidéd Ms. Colaj with alll‘etroactive benefits sought on her own behalf in this lawsuit; and

WHEREAS, on November 21, 2017, OTDA issued GIS 17 TA/DC047, a General
Information System Message entitled “Asylum Applicants Wifh Employment Authorization
Recognized as Permanently Residing Under the Color of Law (PRUCOL) for Safety Net
Assistance (SNA)” (“November 2017 GIS”), under which asylum applicants with employment
aﬁthorization who apply for SNA may be eligible for SNA, provided that they meet all other
eligibility criteria; and

WHEREAS, on January 8, 2018, HRA answered the Petition and OTDA moved to
dismiss; and

WHEREAS,’ on March 16, 2018, Proposed Plaintiff-Intervenor Gomaa Osman sought
leave to intervene in the proceeding and named Broome County Depaftment of Social Services
(“Broome County DSS”) as an additional defendant, and Ms. Colaj and Mr. Osman (collectively,
“Plaintiffs”) moved for certification of a plaintiff class; and |

WHEREAS, on October 24, 2018, Hon. Paul A. Goetz denied Defendant OTDA’s
motion to dismiss without prejudice, and granted Plaintiffs’ motions to amend and intervene;

WHEREAS, on October 26, 2018, Plaintiffs filed the Intervenor Complaint and Amended
Complaint and Petition (“Amended Petition); and

WHEREAS, on December 3, 2018, OTDA, HRA, and Broome County DSS moved to
dismiss the Amended Petition; and

WHEREAS, on August 6, 2019, the Court so ordered a Stipulation and Order of

Discontinuance submitted by Broome County DSS and Mr. Osman, discontinuing Mr. Osman’s



claims against Broome County DSS with prejudice; and

WHEREAS, Defendants’ motions to dismiss and Plaintiffs’ motion for class certification
are pending; and

WHEREAS, Defendants deny all Wrongdoing alleged in the above-captioned proceeding
(the “Litigation”) and any liability whatsoever to Plaintiffs, and further assert that they have
meritorious defenses to this Litigation; and

WHEREAS, no finding of liability has been made; and

WHEREAS, Plaintiffs and Defendants (together, the “Parties™) enter into this Stipulation
and Order of Settlement (“Stipulation) solely for the purpose of settling the disputes between
the Parties and to avoid the. uncertainty of further litigation; and

WHEREAS, Social Services Districts (“Districts”) and OTDA identified individuals
who: applied for Public Assistance (PA) between August 7, 2014 and November 21, 2017,
inclusive; were denied SNA because of their failure to provide proof of citizenship or eligible
alien status (as indicated by an “F92” reason code in the Welfare Management System (WMS));
and were, according to the records of the relevant District, Asylum Applicants with Employment
Authorization; and

WHEREAS, because OTDA has determined that some individuals who may meet this
criteria were not previously identified, Districts and OTDA will identify individuals who: were
not previously identified; applied for PA and were denied SNA between August 7, 2014 and
January 5, 2018, inclusive; were denied SNA because of their failure to provide proof of
citizenship or eligible alien status (as indicated by an “F92” reason code in the Welfare
Management System (WMS)); who are PA Recipients on the Second Open PA Case

Determination Date; and were, according to the records of the relevant District, Asylum



Applicants with Employment Authorization; and

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by and

among the Parties, that the Litigation is settled on the following terms and conditions, subject to

the Court’s approval:

I.

Definitions.

®

“Application Booklet” means the LDSS-4148B, “What You Should Know About
Social Services Programs,” an OTDA booklet that is distributed by Districts to PA
applicants and recipients.

“Asylum Applicant” means a non-citizen physically present within the United States

‘who has requested asylum in the United States, as provided for by 8 U.S.C. § 1158,

and who has not yet recéived a determination on that request.

“Benefits” means cash assistance received through either the Family Assistance
(“FA”) Program or the SNA Program (collectively, “PA”) by PA recipients residing
in NYS, | | |

“Class” has the definition set out in Section II.

“Class Counsel” means the New York Legal Assistance Group.

“Class Member” means a person who is a member of the Class.

“Common Béneﬁt Identification Card” (also “CBIC”) means a card issued by a
vendor of NYS to a recipient of PA Benefits, which provides that individual or
his/her payee with electronic access to such Benefits.

“Confidential Information” means the name or other personally identifying;
information of aﬁ applicant for or recipient of Benefits including but not limited to:

address, social security number, and date of birth, and other information protected by



Social Services Law § 136 and other federal and state laws.

i. “Continuing Jurisdiction Period” means the period between the Effective Date and
ninety (90) days after OTDA has complied with Section VIIL.d. of this Stipulation.

j.  “Effective Date” refers to the date on which this Stipulation shall become final and
unappealable. The Stipulation shall be “final and unappealable™: (i) if no notice of
appeal is timely filed, on the thirty-first (31%') day aftér the order or judgment
endorsing or approving the Stipulation has been served on or by counsel f;or all
Parties with written notice of entry; br (ii) if a notice of appeal is timely filed, on the
first day on which the order or judgment endorsing or approving the Stipulation is not
subject to further judicial review of appeal, either by reason of affirmance by a Court
of last resort or by reason of lapse of time, provided that the Stipulation or order or
judgment endorsing or approving the Stipulation is not reversed or modified upon
such judicial review or appeal. |

k. “Employment Authorization” means a Form 1-766 employment authoﬁzation card \
issued by the United States Citizenship and Immigration Services (“USCIS”).

I.  “Family Assistance Program” (also “FA”) means one of NYS’ Public Assistance
programs pursuant to Social Services Law §§ 343-360.

m. “First Open PA Case Determination Date” means the date (which in no case shall be
more than fourteen (14) days prior to the First Open PA Case Payment Date and no
ea_rlier than ninety (90) days after the Notice Date) on which OTDA will conduct a
review of its computer records to determine which Class Members who are part of
Standardized Restored Benefits Group One have an Open PA Case.

n. “First Open PA Case Payment Date” means the date to be set by OTDA, no later than



two hundred and forty (240) days after the Effective Date, at which time OTDA will
_issue Standardized Restored Benefits to members of Standardized Restored Benefits
Group One who have an Open PA Case on the First Open PA Case Determination
Date and the First Open PA Case Payment Date.
. “Notice Date” is the date no later than one hundred and twenty (120) days after the
Effective Date, by which OTDA will mail notice to members of Standardized
Restored Benefits Group One, as set out in Section V-.a and the Potential Class
Member Group, as set out in Section Vl.a.
. “Open PA Case” means a case in which a Class Member is presently eligible for PA
and is currenﬂy a PA Recipient.
. “Potential Class Member Group” means those individuals who: are not included in
Standardized Restored Benefits Group One, applied to join an existing PA case, failed
to provide proof of citizenship or eligible alien status (as indicated by an “F92”
reason code in WMS), and were denied SNA between August 7, 2014 and January 5,
2018, inclusive.
“Public Assistance” (also “PA”) means the Family Assistance and Safety Net
Assistance Programs.
“Public Assistance Recipient” (also “PA Recipient”) means an individual who has
been determined eligible and is receiving recurring cash assistance Benefits through
thé Family Assistance Program or Sdfety Net Assistance Program while residing in
NYS.
“Restored Benefits Group” comprises all Class Mémbers who applied for PA

between November 22, 2017 and the date that the Stipulation is so-ordered by the



VA

Court and enter.ed in the Office of the New York County Clerk or the
Review/Restoration End Date, whichever occurs first, inclusive, who were denied
SNA for failure to provide proof of citizenship or eligible alien stdtus (as indicated by
an “F92” reason code in WMS), have not been remedied through agency action,
litigation, or administrative reiief, and are brought to the attention of OTDA by Class
Counsel.

“Review/Restoration End Date” is the date of ninety (90) days after this Stipulation is
filed with the Court.

“Safety Net Assistance Program” (also “SNA”) means one of NYS’ PA Programs
pursuant to Social Services Law §§ 157-165.

“Social Services District” (also “District””) means an office of a city or coﬁnty social
services district as constituted by Social Services Law § 61.

“Second Open PA Case Determination Date” means the date (which in no case shall
be more than ninety (90) days prior to the Second Open PA Case Payment Date and
no earlier than ninety (90) days after the Notice Date) on which OTDA will conduct a
review of its computer records to determine which Class Members who are part of the
Potential Class Member Group have an Open PA Case.

“Second Open PA Case Payment Date” means the date to be set by OTDA, no later
than three hundred (300) days after the Effective Date, at which time OTDA will
issue Standardized Restored Benefits to members of Standardized Restored Benefits
Group Two who have an Open PA Case on the Second Open PA Case Determination
Date and the Secohd Open PA Case Payment Date.

“Standardized Restored Benefits” are a single payment of PA Benefits in the amount



aa.

bb.

CC.

of forty-five (45) dollars per month that is calculated and issued to members of
Standardized Restored Benefits Group One or Standardized Restored Benefits Group
Two pursuant to Section V or VI, as appropriate, including the time limitations set
forth therein.

“Standardized Restored Benefits Group One” comprises all Class Members who were
identified by the Districts and OTDA as those individuals who: applied for PA
between August 7, 2014 and November 21, 2017, inclusive, and were denied SNA
because of their failure to provide proof of citizenship or eligible alien status (as
indicated by an “F92” reason code in WMS); and were, according to the records of
the relevant District, Asylum Applicants with Employment Authorization.
“Standardized Restored Benefits Group Two” is a subgroup of the Potential Class
Member Group and comprises Class Members who will be identified by the Districts
and OTDA as those individuals who: are not included in-Standardized Restored
Benefits Group One; applied to join an existing 'PA case, and were denied between
August 7, 2014 and January 5, 2018, inclusive, because of their failure to provide
proof of citizenship or eligible alien status (as indicated by an “F92” reason code in
WMS); are PA Recipients on the Second Open PA Case Determination Date; and
were, according to the records of the relevant District, Asylum Applicants with |
Employment Authorization.

“Welfare Management System” (also “WMS”) means the NYS syvstem pursuant to
Social Services Law § 21 that maintains and processes information relating to persons

who have applied for or who receive PA.



II.

ITIL.

Class Certification.

a. For purposes of this Stipulation and settlement, a class shall be certified under CPLR

901 consisting of:

All past, current, and future applicants for PA in NYS who filed or submitted, or will
file or submit, applications to their Social Services Districts on or after August 7,
2014, and were or are Asylum Applicants with Employment Authorization at the time
of the PA application, and were or will be denied SNA solely because they held or
hold that non-citizen status.

Fairness Notice to the Class.:

a. Within fourteen (14) days of the date that Plaintiffs and Defendants all execute this

Stipulation, Plaintiffs shall submit to the Court a motion for preliminary approval of
this class action settlement; certification of the proposed settlement Class; and entry
of a Proposed Order directing notice of the proposed settlement to the proposed Class
as set forth in Section IIL.b. A copy of the Proposed Order is attached as Exhibit A,
and a copy of the notice (“Fairness Notice”) to the proposed Class is attached as

Exhibit B.

. No later than forty-five (45) days after the Proposed Order is signed by the Court and

entered in fhe Office of the New York County Clerk:

i. Plaintiffs will cause the Fairness Notice to be (1) posted on the website of the
New York Legal Assistance Group, (2) distributed to legal services
organizations in NYS, and (3) posted to an electronic list serve for advocates
who represent persons in matters reléted to PA in NYS.

ii. Defendants will cause the Fairness Noticg: to be posted (1) on their websites;
(2) on each hearing floor at OTDA’s Office located at 40 North Pearl Street,

Albany, New York 12243; (3) at OTDA’s Office of Administrative Hearings



Iv.

(OAH), located at 14 Boerum Place, First Floor, Brooklyn, New York, 11201;
and (4) in any District office location where PA applications are accepted.

iii. The Fairness Notices will be in English and Spanish.

iv. Such Fairness Notices will be posted for a period of sixty (60) days, after

which time they may be removed.

Prospective Relief for the Class.
a. OTDA shall maintain the policy set forth in the November 2017 GIS;

b. OTDA shall, in sum or in substance, maintain the 19-INF-07 December 2019

revisions to the OTDA LDSS-4579 Non-Citizen Eligibility Desk Aid (formerly titled
the Alien Eligibility Desk Aid) related to the November 2017 GIS pertaining to
Asylum Applicants with Employment Authorization;

OTDA shall within one hundred and eighty (180) days of the Effective Date, develop
a slip-sheet insert page, that incorporates, in sum or in substance, the November 2017
GIS, to be provided whenever the Application Booklet is provided. OTDA will
maintain the slip-sheet insert page until such time as the Application Booklet is

revised to incorporate, in sum or in substance, the November 2017 GIS.

. OTDA’s OAH will send a communication to Hearing Officers and Supervising

Hearing Officers who adjudicate cases involving PA, that reminds them of the

“contents of the November 2017 GIS, within thirty (30) days of the Effective Date.
e. HRA shall comply with the November 2017 GIS.

Relief for Standardized Restored Benefits Group One.

a. For each Class Member in Standardized Restored Benefits Group One who has not

yet received PA for a period between August 7, 2014 and November 21, 2017, by

reason of agency action, litigation, or administrative relief, OTDA shall, by the

10



Notice Date, send notice to the Class Member’s last known address in WMS
informing them, in sum or in substance: |
i. OTDA and/or District records indicate that the Class Member in Standardized
Restored Benefits Group One is or was an Asylum Applicant with
Employment Authorization who applied for PA Between August 7, 2014 and
November 21, 2017 and was denied SNA due to a failure to provide proof of
citizenship or eligible alien status;

ii. OTDA has changed its policy such that Asylum Applicants with Employment
Authorization are eligible for SNA, if vthey meet the other SNA eligibility
requirements;

iii. Class Members in Standardized Restored Benefits Group One may apply for
PA by submitting an application for PA to their local District office;

iv. Class Members who are no longer Asqum Applicants with Employment
Authorization may still be eligible for PA if they have acquired a different
immigration status and should contact Class Counsel with questions;

v. Class Members in Standardized Restored Benefits Group One who have Open
PA Cases on the First Open PA Case Determination Date may be eligible to
receive Standardized Restored Benefits;

vi. Class Members in Standardized Restored Benefits Group One may contact
Class Counsel with questions; and

vii. Class Counsel’s contact information.
. b. For each Class Member in Standardized Restored Benefits Group One who has not

yet received PA for a period between August 7, 2014 and November 21, 2017, by

11 -



reason of agency action, litigation, or administrative relief, and who has an Open PA
Case on the First Open PA Case Determination Date and the First Open PA Case
Payment Date, OTDA shall, within fourteen (14) days after the First Open PA Case
Determination Date, issue Standardized Restored Benefits pufsuant to the
methodology set forth in Section V.c, by issuing the appropriate amount to the CBIC
of the payee of the Class Member’s PA Case, unless that is not an available option, in
which case Standardized Restored Benefits will be issued via check.

The Standardized Restored Benefits amount for each Class Member within
Standardized Restored Benefits Group One will be calculated by multiplying forty-
five (45) dollars by the number of full or partial months between the date of the
Standardized Restored Beneﬁts. Group One member’s first application for PA
between August 7, 2014 and November 21, 2017, for which they were denied SNA
under WMS reason code “F92,” and Novembgr 21, 2017. Provided, however, that if
a Class Member within Standardized Restored Benefits Group One became a PA
Recipient or was sanctioned prior to November 21, 2017, such Class Member shall
only receive Standardized Restored Benefits from the date of their first application for
PA, as described above, up to the date they first became an active PA Recipient in
WMS or the first date the Class Member was sanctioned, whichever is earlier.

. In order to receive Standardized Restored Benefits, a Standardized Restored Benefits
Group One member is not required to establish eligibility for cach month during the
time period set _foﬁh in Section V.c.

Standardized Restored Benefits will not be counted as income or a resource in the

month received and will not be counted as a resource in the following month to the
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